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IN MEMORY OF REX E. LEE (1937-1996)

Not long after former Solicitor General Rex E. Lee died, the
Committee of the National Association of Attorneys General held its
annual meeting in Washington, D.C. All fifty state attorneys general
attended the meeting, which was held at the Supreme Court. During
a question and answer period, Justice David Souter was asked how
advocacy before the high court had changed in recent times. Justice
Souter paused for a moment and answered, “Well, I can tell you that
the biggest change by far is that Rex Lee is gone. Rex Lee was the
best Solicitor General this nation has ever had, and he is the best
lawyer this Justice ever heard plead a case in this Court. Rex Lee was
born to argue tough cases of immense importance to this nation. He
set new standards of excellence for generations of lawyers and
justices. No one thing has happened to change the nature of
advocacy of this Court which has had as much impact as the loss of

that one player.””

* Quoted by Utah Attorney General Jan Graham, Address at the J. Reuben Clark Law
School (Feb. 28, 1998).
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* On September 12-13, 2002, on the campus of Brigham Young University, an
unprecedented number of past and present solicitors general of the United Sates assembled:
the Honorable Theodore B. Olson, Seth P. Waxman, Walter E. Dellinger III, Drew S.
Days 111, Kenneth W. Starr, and Charles Fried. The solicitors general were joined by a number
of distinguished attorneys who worked in the office, including Donald B. Ayer, Michael R.
Dreeben, Andrew L. Frey, Judge Daniel M. Friedman, Judge Frank H. Easterbrook, Kenneth
S. Geller, John H. Garvey, Keith Jones, Michael W. McConnell, Maureen Mahoney, Thomas
W. Merrill, Carter Phillips, John G. Roberts, Richard G. Wilkins and Barbara D. Underwood.

For two days these outstanding lawyers and public servants participated in a ground-
breaking series of panel discussions on the key cases and major issues they confronted during
their terms and the history and purpose of the Office of the Solicitor General.
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The Advocate as Friend: The Solicitor General’s Stewardship
Through the Example of Rex E. Lee

Theodore B. Olson™

I am honored to be a part of the first Rex E. Lee Conference on
the Office of the Solicitor General. I feel this way not merely because
I presently occupy the position whose role Rex exemplified in so
many ways, but also because Rex was my friend—indeed, he was our
friend. Rex had what his son Tom has called “a sort of ‘gift’ for
friendship,”" a gift that, in addition to his extensive and diverse legal
talents and experiences, served him well as solicitor general. It was a
gift that infused him with civility and respect, that made him a
colleague and friend not only to those who shared his views on
questions of law and politics but also to those who did not.

I was fortunate to have served with Rex in the Department of
Justice when he was solicitor general. As the head of the Office of
Legal Counsel, I worked closely with Rex in formulating the Reagan
administration’s positions on a number of important, complex legal
issues. More importantly, we sat next to one another virtually every
morning for four years at Attorney General William French Smith’s
daily senior staff meetings (just across the table, I might add, from
General Smith’s chief of staft and future judge and solicitor-general-
to-be, Kenneth Starr). I soon came to marvel at Rex’s extraordinary
combination of legal talent and human goodness. Now that I have
the privilege to serve in the position he filled so well, I appreciate
him even more. Tonight, based principally on Rex’s example, I want
to share with you some thoughts on the place of the solicitor general
in the life of our Republic.

* Solicitor General of the United States. This article was the Keynote Address given at
the Rex E. Lee Conference on the Office of the Solicitor General at Brigham Young
University, in Provo, Utah, on September 12, 2002.

1. Thomas Rex Lee, Tribute to the Honorable Rex E. Lee: Solicitor General of the United
States 1981-85, 3 J. App. PRAC. & PROCESS 557, 560 (2001).

2. See Rodney K. Smith, Tribute to the Honorable Rex E. Lee: Solicitor General of the
United States 1981-85, 3 J. App. PRAC. & PROCESS 557, 580-82 (2001) (describing Rex Lee’s
interactions with Justice Blackmun and Walter Dellinger).
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I.

Americans have never spent much time thinking about the
solicitor general. When a neighbor once asked Rex’s wife, Janet,
what her husband did for a living, she replied, “He’s the solicitor
general.” “Gee,” said the neighbor, “it must be great being married
to a military man!”® The relative obscurity to the public of the
solicitor general is a recurring theme throughout the history of the
office. After his first day on the job, William Howard Taft attended a
dinner party held by a friend of his father’s and

was seated between two ladies who, he learned by glancing at their
place-cards, were Mrs. Henry Cabot Lodge and Mrs. John Hay.
They likewise had glanced at his place-card but all they read there
was “The Solicitor General.” It was not until the end of the
evening that it dawned on Taft that the reason why they had
addressed him throughout the dinner as “Mr. Solicitor General”
was that neither of them had the slightest idea [who he was].*

Things have not changed very much over the past 112 years. Judge
Bork claims that people still mistake him, to his relief, he asserts,
with former Surgeon General Everett Koop. Of course, in that case,
the beards might have something to do with it.

However, while perhaps obscure to the public, the solicitor
general is certainly familiar to the Supreme Court and to those who
follow its work. Indeed, he is best known for his role as the
government’s advocate in the Supreme Court. At the petition stage,
he must decide, in cases in which the United States is a party,
whether the government will petition for certiorari, oppose
certiorari, acquiesce in certiorari, or confess error. Where the United
States is not a party, he must decide whether the government will file
a brief amicus curiae, and he must file an amicus brief when the
Court invites him to express his views on a case. At the merits stage,
the solicitor general is responsible for handling the government’s
briefing and argument if the United States is a party, and for
deciding whether the government will participate as amicus curiae in
cases in which it is not. And this role represents a major portion of
the Court’s docket. Last term, for example, the United States

3. John A. Jenkins, The Solicitor General’s Winning Ways, 69 AB.A. J. 734, 736
(1983).

4. Theodore B. Olson, William Howard Taft: Solicitor General of the United States,
Founder’s Day Speech (Feb. 16, 2002), at 4.

4
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participated as a party or amicus in sixty-five of the Court’s seventy-
eight arguments—a full eighty-three percent of the Court’s
argument docket.

As nearly everyone here knows, the solicitor general also
performs a function that the Court does not see, nor does anyone
outside the Justice Department for that matter, except indirectly. He
supervises the government’s litigation in the lower courts. He
ultimately decides whether the United States will appeal a case it has
lost, seek rehearing en banc, seek an issuance of an extraordinary
writ, file a brief amicus curiae, or intervene to defend the
constitutionality of an act of Congress.

In sum, by representing the government in the Supreme Court
and by supervising the government’s appellate litigation in the lower
courts, the solicitor general endeavors to ensure that when the
United States speaks in court, it does so with one voice. In doing so,
he has important responsibilities to all three branches of the federal
government.

II.

Rex Lee discharged these responsibilities superbly across the
broad expanse of cases he handled as solicitor general. First and
foremost, as the president’s advocate before the Supreme Court, the
solicitor general owes a duty to defend vigorously the core powers of
the executive. Rex was called upon to fulfill this important role at the
very beginning of his tenure in the Office of the Solicitor General, in
helping the president bring an end to an international crisis.

On November 4, 1979, the American embassy in Tehran was
seized, and our diplomatic personnel there were taken hostage. In
response, President Carter declared a national emergency. And to
apply leverage in order to assist in obtaining the release of the
hostages, he issued executive orders freezing Iranian assets and
otherwise affecting the claims of American creditors against Iran.
After President Reagan took office, and as a part of the settlement
with Iran, he ratified some of those orders suspending contractual
claims then pending against Iran in U.S. courts. The claims would be
arbitrated by an international claims tribunal. It was the president’s
claim suspension that posed an important constitutional question in
Dames & Moore v. Regan.®

5. 453 U.S. 654 (1981).
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Rex had not yet been confirmed by the Senate as solicitor
general at the time oral argument was set in the summer of 1981
pursuant to an expedited schedule after the Supreme Court granted
certiorari before judgment in several of the Iranian claims cases.
Judge Wade McCree, the outgoing solicitor general, assigned to Rex
the responsibility to argue the case on behalf of the United States—
just five days after Rex’s confirmation hearings. Judge McCree
thought it would be beneficial to have the new president’s solicitor
general appear before the Justices for that purpose.

Rex naturally rose to the occasion, ably defending the exercise of
executive power in foreign affairs, and the Court unanimously held
that the claims suspension at issue was within the president’s legal
views and constitutional authority.’ In representing the president’s
legal views and constitutional authority of the Supreme Court, Rex
did what every solicitor general regards as one of his highest callings:
acting as the executive branch officer under the attorney general who
serves the president, in whom Article II vests the entire executive
power, in expressing the president’s constitutional position in the
nation’s highest court.”

Dames & Moore also demonstrates how important it is for the
solicitor general to defend the president’s exercise of core Article II
powers during a period of national crisis. It is a responsibility crucial
to the effective functioning of our Republic, for it is triggered at a
time when, in Alexander Hamilton’s words in Federalist No. 70,
“energy in the executive” is needed the most.®

At a very emotional time in American history, when United
States soil had effectively been invaded, Rex’s discourse before the
Justices was measured, dispassionate, reasoned, and reassuring. He
exemplified the standard of excellence to which the solicitor
general’s advocacy must always aspire. Rex was acting not merely as
the president’s representative but also as a friend and officer of the
Court, a trusted counselor who could be relied upon to deal fairly
with questions of great legal, political, and emotional moment.

6. Dames & Moore, 453 U.S. at 688 (so holding because “the settlement of claims
ha[d] been determined to be a necessary incident to the resolution of a major foreign policy
dispute between our country and another” and because “Congress [had] acquiesced in the
President’s action”).

7. See U.S. CONST. art. II, § 1.

8. THE FEDERALIST NO. 70, at 355 (Alexander Hamilton) (Gary Wills ed., 1982).
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I will return to that theme, but before I do, I want to address the
solicitor general’s duty to Congress. Article II mandates that the
president “shall take Care that the Laws be faithfully executed,”” and
the president delegates an important aspect of that executive duty to
the solicitor general. He has thus long been responsible for
defending the constitutionality of congressional statutes, so long as a
defense can reasonably be made.

Rex discharged the solicitor general’s role as an advocate for
Congress, for example, in Equal Employment Opportunity
Commission v. Wyoming."® In that case, he successfully argued that
the extension of the Age Discrimination in Employment Act to state
and local governments was a valid exercise of Congress’s Commerce
Clause powers and thus was not precluded by the Tenth
Amendment under National League of Cities v. Usery.! And two
years later, in Garcia v. San Antonio Metropolitan Transit
Authority,” Rex argued on behalf of the Department of Labor that
San Antonio’s Transit Authority was not immune from the
minimum-wage and overtime provisions of the Fair Labor Standards
Act under National League of Cities. The Court agreed, overruling
National League of Cities. Rex had not asked the Court to overrule
National League of Cities, which he had hoped the Court would
leave in place, but the Court did so anyway.

(I have a keen memory with respect to Garcia because Rex
permitted me to argue that case when it first came before the Court.
When the Court set it for reargument with specific instructions to
address whether National League of Cities should be reversed, I tried
to no avail to convince Rex to let me argue the case again. He knew
then, as I did not appreciate then, but do now, that when the
Supreme Court is considering overruling itself on an important
constitutional issue, it expects to see before it the solicitor general,
not the assistant attorney general for the Office of Legal Counsel.)

In Garcia, Rex thus defended the validity of agency action
implementing a congressional enactment against the states under the
Commerce Clause, despite his deeply held Madisonian concern that
the regulations might pose a serious threat, as he would later express,

9. U.S.CoONsT. art. II, § 3.
10. 460 U.S. 226 (1983).
11. 426 U.S. 833 (1976).
12. 469 U.S. 528 (1985).
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to the “double security [which protects| the rights of the people”
under a federalist structure of government.'® Rex felt that the Garcia
Court “abdicate[d] its duty to interpret the Constitution” and
transferred some of its interpretative powers to Congress, thereby
“radically alter[ing] the state of separation of powers and federalism
in America.”"* As solicitor general, however, he understood his role,
and he faithfully exercised the responsibilities of his office.
Sometimes the solicitor general is obligated by his office to defend
causes to which he does not personally subscribe. Some people
regard that as remarkable, but as Rex well understood, the solicitor
general’s client is the government, and it matters considerably less
what the individual solicitor general believes than what the interests
of his clients require.

But Rex also argued a case that stands as a classic example of one
of those relatively rare instances in which it is appropriate for the
solicitor general to challenge rather than defend the constitutionality
of an act of Congress—Immigration and Naturalization Service v.
Chadha”

In the Immigration and Nationality Act, Congress delegated to
the attorney general the authority to suspend the deportation of
aliens in certain situations. But in order to retain control over the
exercise of that power, Congress reserved to itself a one-house
legislative veto over each decision by the attorney general to suspend
deportation, so that the vote of one house of Congress could reverse
the attorney general’s decision. Chadha, the plaintiff, was one of
several aliens with respect to whom the House of Representatives
had exercised that veto.

Chadba came along in an interesting context. Presidents going
back as far as Franklin Roosevelt had acquiesced in various
manifestations of the legislative veto device. In fact, President Carter
and his attorney general had supported their constitutionality and
had even proposed a legislative veto as a part of a bill authorizing a
presidential reorganization of government. Later in the Carter
administration, however, he and his Department of Justice had
perceived how invasive of presidential authority legislative vetoes had
become and had changed their position to one challenging their

13. Rex E. Lee, Federalism, Separation of Powers, and the Legacy of Garcia, 1996 BYU
L. REV. 329, 330 (quoting THE FEDERALIST NO. 51 (James Madison)).

14. Id. at 341-42.

15. 462 U.S.919 (1983).
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constitutionality. But Rex found himself serving a president who had
supported legislative vetoes during his campaign, and powerful
Republican senators strongly supported them. But after much
internal debate and strife, and considerable pressure to reverse
course, the Reagan administration endorsed the Carter
administration’s legal position that legislative vetoes were
unconstitutional. Faced with the serious encroachment on the
authority of the executive branch that legislative vetoes represented,
Rex argued in the Supreme Court that the legislative veto violated
the Presentment Clause of Article I, Section 7, Clause 2, which
requires that every bill be presented to the president for his signature
so that he may decide whether to veto it. Further, because the
particular veto provision at issue could be exercised by one house,
Rex contended that it contravened the bicameralism requirement of
Article I, Sections 1 and 7, according to which both houses of
Congress must pass a bill before it can become law, or, at least, that
is how the story goes in that famous Schoolhouse Rock cartoon
about how a bill becomes a law."

The Supreme Court agreed that the House had exercised
legislative power in exercising the veto and thus had violated the
Constitution’s presentment and bicameralism requirements. Its
decision was sweeping in its effects, essentially striking down virtually
every type of more than 200 legislative veto provisions Congress had
enacted over a fifty-year period, many, as I said, with the approval
and occasional outright complicity of past presidents.” The Court
thus effectively invalidated more federal statutory provisions in that
one decision than it had over its entire previous history since first
declaring an act of Congress unconstitutional in Marbury v.
Madison."®

Looking back more than a decade later, Rex considered Chadha

one of the dozen most important cases ever decided by the
Supreme Court. It would be difficult to imagine a more important
issue than the one decided by Chadha: how legislation is to be
enacted in this country, and particularly, whether the
constitutionally authorized presidential veto—which effectively

16. The sad bill sang, “I’m just a bill, yeah I’m only a bill, and I’m sitting here on
Capitol Hill.”

17. See. BARBARA HINKSON CRAIG, CHADHA: THE STORY OF AN EPIC
CONSTITUTIONAL STRUGGLE vii (1988).

18. Seeid.
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gives the DPresident one-sixth of the votes in each house of
Congress—can be taken away by majority vote of both houses of
Congress."’

Rex’s experience with Chadhba teaches us that, as an executive officer,
the solicitor general’s constitutional duty to the president is
paramount to his duty to Congress where core executive power is
threatened.

In addition to his responsibilities to the political branches, the
solicitor general has an important responsibility to the Supreme
Court. Though all lawyers are officers of the court in which they
appear, the solicitor general is an officer of the Supreme Court in a
more special sense. Both the Office of the Solicitor General and the
Supreme Court are steeped in tradition, and the solicitor general has
a duty to uphold the long tradition of fidelity to the best interests of
the Court as an institution.

That duty is even evident in the sartorial correctness that a
solicitor general is expected to exhibit. Rex once recalled:

I remember seeing [Chief Justice Burger] one night at a social
event . . .. And he told me, very seriously, “Some of your lawyers
have been appearing in button-down shirts. That’s not appropriate.
They should not wear button-down collars with their black frock
coats.” I told him I’d get someone on it right away. But I didn’t
know of anyone other than me who had ever appeared in a button-
down shirt! I got the message.

Well, the next time I was supposed to appear in court, it was to
move an admission, and I’d forgotten about it until I got to the
office. I had worn a yellow button-down shirt! And I had to look
all over the department for someone who was wearing a white shirt
my size with the right collar, so that I could trade! Now, I keep an
extra shirt in the office at all times.*

I remember that day well. Rex approached me at our early
morning attorney general senior staft meeting and said: “Ted, we’re
good friends right? We’re such good friends that we’d give each
other the shirts oft our backs, right?” I found this behavior a bit
strange because Rex was not the insecure type, and we obviously

19. Rex E. Lee, The Advocate’s Role in First Amendment Jurisprudence, 31 GONZ. L.
REV. 265, 267 (1996).
20. Jenkins, supra note 3, at 736.

10
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were close friends. “Of course, Rex,” I assured him. “What’s on your
mind?” “Well,” he replied, “I need the shirt off your back!” Rex and
I have always had a lot in common, and Rex had sized me up, so to
speak, and calculated that my shirt would be just about right to him.
As I recall he wound up getting a shirt from a lawyer in his office,
but I’m proud of the fact that he asked me first.

Of course, Chief Justice Burger would have agreed that the
solicitor general has other, more essential obligations to the Court
besides his costume. He must be extraordinarily meticulous about
the accuracy and fairness of every legal and factual representation he
makes to the Justices. As Rex once put it:

[Tlhere is a widely held, and I believe substantially accurate,
impression that the Solicitor General’s Office provides the Court
from one administration to another—and largely without regard to
either the political party or the personality of the particular Solicitor
General—with advocacy which is more objective, more
dispassionate, more competent, and more respectful of the Court as
an institution than it gets from any other lawyer or group of
lawyers.*!

Rex identified “[t]he advantage to the Court” that such
advocacy confers. “[1]n more than half of its cases,” he wrote, “it has
a highly-skilled lawyer on whom it can count consistently for
dependable analysis rendered against the background of an unusual
understanding and respect for the Court as an institution.”*

The government now participates in a greater percentage of cases
than it did when Rex was solicitor general. As I mentioned earlier,
the Justices heard argument seventy-eight times in eighty-eight cases
last term (some of the cases were consolidated), and the United
States participated as a party or amicus in eighty-three percent of the
docket. In the 1983 term, by contrast, the Court heard argument in
184 cases, and the government participated in 118 of them, or sixty-
four percent of the docket. That was the term in which Rex guided
the government to a remarkable eighty-three percent winning
percentage. By comparison, the average winning percentage from
1943 through 1983 was sixty-nine.”* (I am proud to say that last

21. Rex E. Lee, Lawyering for the Government: Politics, Polemics, & Principle, 47 OHIO
ST.L.J. 595, 597 (1986).

22. Id.

23. LINCOLN CAPLAN, THE TENTH JUSTICE: THE SOLICITOR GENERAL AND THE
RULE OF LAW 299 n.19 (1987).

11
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term the government matched Rex’s outstanding October 1983
term, prevailing in fifty-four of sixty-five arguments or 83.3%.) That
is a tribute to the skilled career lawyers who work in the Office of the
Solicitor General. Imagine, 65 arguments, 130 moot courts, scores
of briefs, several hundred op certs, 2000 or so appeals, interventions,
other decisions, and other cases occasionally assigned to the solicitor
general by the attorney general, all handled by about twenty lawyers,
virtually all career professionals, dedicated lawyers who must be
protected from political pressures. Rex was extremely proud of his
career staft and invariably demonstrated a willingness to take the heat
for tough decisions.

In that regard, the government’s increased rate of participation
makes it all the more important that the solicitor general make
responsible use of his role as the government’s litigation gatekeeper.
He must reconcile the positions of the components within the
Department of Justice, the U.S. attorneys, the other executive
departments, and the administrative agencies, and he must exercise
restraint in secking to invoke the Court’s jurisdiction to ensure that
only the most important cases in which the government has an
interest will receive the Court’s close scrutiny. He thus conveys
important information to the Court that would be obscured if he
were too aggressive in seeking Supreme Court review. He also helps
them to maintain control over a caseload that remains daunting.

But determining which of the government’s cases deserve further
review is not easy. The problem the solicitor general faces is that
most entities within the executive branch will want to appeal cases
that the government has lost. In those circumstances, the solicitor
general must judiciously exercise several different skills, all of which
Rex possessed in abundance. Indeed, even in the relatively few cases
in which the solicitor general agrees that review is warranted,
agencies with different mandates and constituencies will often
disagree about the government’s position on appeal.

During his tenure as solicitor general, Rex described how he
would handle those recurring situations:

I’'m called upon to mediate. I have to do it; it’s part of my job.
When it happens, I function very much like a judge. We get memos
from both sides—they’re like briefs—and frequently they ask for a
conference, and I sit and listen to both sides. It’s like an oral
argument . . .. But the startling consequence of my making a

12
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decision in these circumstances is that the side that I rule against
doesn’t get represented at all.**

At those times, Carter Phillips recounts, Rex’s “extraordinary
people skills” were on display.?® Carter, who later became Rex’s law
partner, served under Rex in the Office of the Solicitor General. He
recalls being “fascinated” by “how genuinely attentive [Rex] was to
the arguments that each participant offered” and by his ability to
“ensure that everyone felt that he or she had been fully heard.”

But Rex’s commitment to due process in his dealings with
government lawyers did not render him any less a faithful servant of
the Supreme Court. As all solicitors general must, he respected the
principle of stare decisis, resisting calls that he ask the Court to move
too far too fast when his highly informed legal judgment counseled
him that the Court was not prepared to be so moved. As Rex
memorably explained in responding to a question regarding whether
the solicitor general should make arguments he knows the Court will
reject, “He is not the Pamphleteer General.””’

Indeed, one of Rex’s special contributions as solicitor general
was his remarkable ability to resolve the paradox of the solicitor
general’s role in situations where he experienced pressure to advocate
positions that he believed would jeopardize his special relationship
with the Supreme Court. I use the word “paradox,” and not
“contradiction,” because of the depth of Rex’s appreciation of the
nature of the problem and its solution: although certain goals of the
administration might be in tension with his duty to the Court in a
particular case, he understood that success in realizing the president’s
overall litigation objectives ultimately depended on his preserving the
solicitor general’s special relationship with the Court. As Rex put it,
“[A] wholesale departure from the role whose performance has led
to the special status that the Solicitor General enjoys would unduly
impair that status itself. In the process, the ability of the Solicitor
General to serve any of the President’s objectives would suffer.”*®

24. Jenkins, supra note 3, at 738.

25. Carter G. Phillips, Tribute to the Honorable Rex E. Lee: Solicitor General of the
United States 1981-85, 3 J. App. PRAC. & PROCESS 557, 564 (2001).

26. Id.at 565.

27. Lee, supra note 21, at 600.

28. Id.

13
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For example, Rex recounts in Wallace v. Jaffree,”” “It was
seriously urged that [the government] advance—as one argument in
support of the constitutionality of Alabama’s moment of silence
statute—that the first amendment generally and the establishment
clause in particular were not binding on the states.”* Rex declined to
do so, and he later explained why:

If, as the Solicitor General of the United States, I had advocated
that the first amendment was not binding on Alabama, I would
have destroyed—with one single filing—the special status that I
enjoyed by virtue of my office. I would have also acquired a new
status, equally special. The Court would have written me off as
someone not to be taken seriously.*!

As Professor Wilkins later explained, Rex appreciated, as some others
did not, that “the law moves in careful modulations rather than great
leaps.”*

In cases such as Wallace, Rex was effective in serving not only
the Supreme Court, but also his president over the long run by
exercising lawyerly restraint in a given case. He would later reveal the
historical perspective that informed his judgment:

There has been built up, over 115 years since this office was first
created in 1870, a reservoir of credibility on which the incumbent
Solicitor General may draw to his immediate adversarial advantage.
But if he draws too deeply, too greedily, or too indiscriminately,
then he jeopardizes not only that advantage in that particular case,
but also an important institution of government. The preservation
of both—and striking just the right balance between their
sometimes competing demands—Ilies at the heart of the Solicitor
General’s stewardship. ™

“One of the most important jobs I have,” Rex said while he was
solicitor general, “is protecting the tradition of John W. Davis,
Robert H. Jackson, Charles Fahy, and Thurgood Marshall.”**

29. 472 U.S. 38 (1985).

30. Lee, supra note 21, at 600.

31. Id. at 600-01.

32. CAPLAN, supra note 23, at 105.
33. Lee, supra note 21, at 601.

34. CAPLAN, supra note 23, at 76.

14
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II1.

Finally, I would like to focus on a special quality of Rex Lee that
contributed greatly to his skill as an appellate advocate and as an
exemplar of the standard of advocacy appropriate to a solicitor
general speaking before the Supreme Court on behalf of the United
States. Tom Lee has recalled a pertinent discussion with his father:

I remember him drawing an analogy between oral argument and a
conversation about an important topic with a friend—not just any
friend, but one that is respected and looked up to. When this
model is followed, he explained, an advocate’s persuasiveness is
enhanced because he naturally incorporates some basic guidelines
of oral advocacy—to maintain eye contact, speak conversationally
and candidly, and listen to and answer questions that are raised.
These were some of the hallmarks of a Rex Lee argument . . . .*

Just as Benjamin Bristow, the nation’s first solicitor general, argued
with “an absence of all attempt at display,”* so too did Rex. And so
must all Solicitors General if they are to be effective advocates for the
United States.

Of course, that is not as easy to accomplish as Rex made it
appear. Tom has noted that the idea of oral argument as a talk with a
respected and reliable friend came naturally to Rex because “he saw
the guidelines . . . not merely as rules for appellate argument, but as
principles to live by.”¥ For example, Carolyn Brammer, still the
executive officer at the Office of the Solicitor General, was hired by
Rex Lee, and she worked closely with him first at the Civil Division
and later at the Office of the Solicitor General. Carolyn’s face lights
up at the mere mention of Rex’s name. With an admiration,
enthusiasm, and joy that is infectious, she remembers him as perhaps
the kindest, wisest, funniest, and most truly respectful person she has
ever known.

Thus, Rex was so successful as a Supreme Court advocate not
merely because he had the benefits of a fine legal education at the
University of Chicago, a clerkship with Justice Byron White, and
formative experiences in public service, private practice, and legal

35. Lee, supra note 1, at 559-60.

36. Seth P. Waxman, “Presenting the Case of the United States as It Should Be”: The
Solicitor General in Historical Context, Address to the Supreme Court Historical Society (June
1, 1998), at http: / /www.usdoj.gov/osg/aboutosg/sgarticle.html (last visited Jan. 28, 2003).

37. Lee, supra note 1, at 560.
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academia. His work in those contexts certainly helped him become a
lawyer’s lawyer. But Rex also was such an outstanding advocate for
our country because he was so skilled at being a trustworthy friend.

Rex Lee set an example for the rest of us during his tenure as
solicitor general. It was a stewardship forged by the unusually sound
judgment he developed through varied experiences in the law as well
as by the deep understanding of human beings he brought to the
sincere friendships with which he enriched the lives of so many. I feel
very fortunate to have been Rex’s friend, and I am often inspired by
his rare qualities as I exercise my responsibilities as solicitor general.
It is fitting that we should honor his memory by gathering at his
home university to discuss the office whose mission he so nobly
advanced.
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Pre-Reagan Panel

Judge Daniel M. Friedman: Deputy Solicitor General, 1969-1978;
Acting Solicitor General, January—March 1977.

Judge Frank H. Easterbrook: Deputy Solicitor General, 1978-1979;
Assistant to the Solicitor General, 1974-1977.

Keith A. Jones: Assistant to the Solicitor General, 1972-1975;
Deputy Solicitor General, 1975-1978.

Andrew L. Frey: Deputy Solicitor General, 1973-1986.

Dean Reese Hansen: We have two days of what promises to be
very, very interesting conversation, questions, and discussion. Today
is the day that we have looked forward to with great anticipation for
many months at the law school at BYU. The idea for this conference
was Tom Griffith’s. I am grateful to him for his active imagination
and for the force that he has put behind the organization of this
historic conference. Tom is well known to many of you already, and
you will hear from him in just a moment. In addition to Tom and his
ideas and good work, I want to thank everyone from the university
and from the law school who have worked so hard to make this
event possible today. That our participants would come to BYU
today is a wonderful tribute to Rex Lee, whose memory we honor
with this conference.

At the side of the table over there is a bronze casting of Rex and
his favorite dress. He is in his morning coat and arguing a case at the
United States Supreme Court, which was maybe his second most
favorite place in all the world to be. And so we honor him here today
and your coming honors him. We thank you, participants, for the
honor you pay us by being here also. Of course, your coming
together today also honors the Office of the Solicitor General of the
United States. The Office of the Solicitor General embodies all that
is the very best in our great nation and in the legal profession.

I visited with Rex in his office in Washington, D.C., while he was
serving as solicitor general. As usual, on that day Rex was animated,
gracious and kind. He enjoyed showing oft the office. He spoke
glowingly of all of the attorneys in the office and of the importance
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of the cases to our country. He told me how interesting and how
complicated they were, sometimes in great detail. He spoke of the
political pressures he was subjected to. And then he said to me, and
this is a quote, “Reese, this is without any question the best job in
the world. I love every minute of it.” And I knew that he really
meant it.

All of the participants in the conference have personally
experienced the things Rex so loved about the Office of the Solicitor
General. We are looking forward to hearing from you. On behalf of
the students and the faculty of the law school, I extend a warm
welcome to you each to BYU. We look forward to hearing from you.

I am pleased now to introduce Merrill J. Bateman, president of
Brigham Young University. After President Bateman welcomes you,
Tom Griffith, general counsel of the university, will introduce the
conference. President Bateman has served as president of BYU since
1996. He earned his bachelor’s degree at the University of Utah and
his Ph.D. at MIT in economics. He has been a Danforth Fellow, a
Woodrow Wilson Fellow, a lecturer in Ghana, a professor at the Air
Force Academy, a professor at BYU, and dean of the business school
at BYU. He is a General Authority of the [the Church of Jesus
Christ of Latter-Day Saints] and a great leader of our university.
President Bateman, we will be delighted to hear from you.

Tom Grittith—let me just introduce Tom before he gets up and
then I will not have to get up again. Tom is assistant to the president
and general counsel of BYU. He was a partner at Wiley Rein &
Fielding. He was Senate legal counsel of the United States from
1995 to 1999, practiced law in North Carolina, got his law degree at
the University of Virginia, and has been a great addition to BYU
since August of 2000, when he joined us as general counsel.

President Bateman.

BYU President Merrill Bateman: I would like to add my
welcome to you for being here at Brigham Young University in the
Rex E. Lee Conference on the Office of the Solicitor General. It is
really an historic occasion and an unprecedented gathering of some
of the finest lawyers in the history of the United States, all of whom
have had the distinction of serving in the most prestigious legal
office, that of the Office of the Solicitor General. Your presence at
this conference also honors Rex E. Lee, the thirty-seventh solicitor
general of the United States, who was not only my next-door
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neighbor when he lived in Provo, but who was also my immediate
predecessor as president of Brigham Young University.

Your presence also honors us as a university community. We are
pleased to have you here. Some of you have been here before, and
we welcome you upon your return. For others, this is your first visit.
We hope that you enjoy not just the unmatched physical setting of
this university, but the special atmosphere that prevails here on
campus. As you may know, Brigham Young University is a part of
and affiliated with the Church of Jesus Christ of Latter-day Saints.
Because of that, we are dedicated to a particular proposition here.
That proposition is that the life of the mind and the life of the spirit
can be joined in a way to produce lives of service. I know of no
better exemplar of that aspiration than Rex E. Lee.

You know Rex Lee and are well acquainted with his significant
public service. You know the love and respect he felt for the Office of
the Solicitor General. We are very proud of his accomplishments in
that capacity. Not long after Rex passed away, there was a meeting of
the committee of the National Association of Attorneys General held
in the Supreme Court Building in Washington, D.C. During a
question and answer period, the Associate Justice David Souter was
asked how advocacy before the Supreme Court had changed in
recent times. His answer was very interesting. He paused for a
moment and then said, “Well, I can tell you the biggest change by
far is that Rex Lee is gone. Rex Lee was born to argue tough cases of
immense importance to this nation. He set new standards of
excellence for generations of lawyers and justices. No one thing has
happened to change the nature of advocacy before this Court more
than his passing.” He also noted there were at least four other things
that Rex valued in his life. First was his family, his faith, the
university, and his country.

For a moment, let me just tell you something about this
remarkable institution that he so loved. We have more than 30,000
students. They come from all 50 states and from 110 countries
across the world. We speak about 80 languages on campus in
addition to English. We teach about 66 languages. We believe
Stanford and Yale vie for second with 24. More than 14,000 of our
sophomores through graduates have taken two years out of their
academic experience to serve at their own expense as missionaries for
the Church all over the world. So, you can imagine the rich milieu
that occurs when they come back, having had two years of another
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culture, learning another language. More than that, also coming
back with them are people from those countries themselves. So, it is
a very interesting cosmopolitan group of students that we have on
campus. We also anticipate that half of every freshman class will also
serve missions, that they will do the same. That service comes
between the freshman and the sophomore year. Our students are
involved in more extracurricular activity and community service than
any other college or university from the data that we have.
Academically, our incoming freshman class matches up well in terms
of SAT and ACT scores with most classes in the nation. In fact, we
have a very large freshman class, given most universities, of about
5,500. If we took the top 1,500, it turns [out] they would match
those at Harvard or Yale or Princeton or Stanford. I mention these
things so that you will appreciate why Rex loved this university. It is
a special place.

Finally, we are honored by your presence here. Seeing you and
knowing something about the role you played in shaping our
nation’s legal history, I am reminded of the story told about
President Kennedy. While welcoming a group of Nobel laureates to
the White House, he reportedly said, “This is the greatest assembly
of minds in the White House since Thomas Jefferson dined alone.”
This conference may very well be the greatest collection of lawyers
gathered together to discuss the history and workings of the Office
of the Solicitor General. We are looking forward to listening in on
the conversations, and we thank you for allowing us to share this
remarkable moment. Thank you very much.

Thomas Griffith: Well, it is my pleasure to officially begin the
conference. After my remarks, I will ask John Fee to come up and be
the session leader for our first session. But I want to echo President
Bateman’s remarks and thank the participants for being here. We are
truly honored by your presence.

It is my personal view, although I have never worked in the
Office of the Solicitor General, that the workings of that office
present the most interesting issues in terms of the interplay between
law and policy that exists. And I am looking forward, over the course
of the next two days, to listening in as well on the conversation
amongst these excellent lawyers who have practiced the legal
profession in its highest form by representing the interest of the
United States before the Supreme Court and other courts.
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But I just want to second what President Bateman [said] in
terms of thank you for those participants who have come and hope
that you enjoy your time here. If there is anything we can do to
make this experience more pleasant for you, please let us know. We
are just very grateful to have you here.

Andrew Frey: Let me say first a word about Re